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fair market value where a recipient
compensates the Federal Government
for its share.

(b) Federally owned equipment shall
be marked, to indicate Federal owner-
ship.

(c) A physical inventory shall be
taken and the results reconciled with
the property records at least once
every two years. Any differences be-
tween quantities determined by the
physical inspection and those shown in
the accounting records shall be inves-
tigated to determine the causes of the
difference. The recipient shall, in con-
nection with the inventory, verify the
existence, current utilization, and con-
tinued need for the property.

(d) A control system shall be in effect
to insure adequate safeguards to pre-
vent loss, damage, or theft of the prop-
erty. Any loss, damage, or theft of
property shall be investigated and fully
documented; if the property was owned
by the Federal Government, the recipi-
ent shall promptly notify the Federal
agency responsible for administering
the property.

(e) Adequate maintenance procedures
shall be implemented to keep the prop-
erty in good condition.

§ 34.24 Supplies.
(a) Title shall vest in the recipient

upon acquisition for supplies acquired
with Federal funds under an award.

(b) Upon termination or completion
of the project or program, the recipient
shall retain any unused supplies. If the
inventory of unused supplies exceeds
$5,000 in total aggregate value and the
items are not needed for any other Fed-
erally sponsored project or program,
the recipient shall retain the items for
use on non-Federal sponsored activities
or sell them, but shall, in either case,
compensate the Federal Government
for its share.

§ 34.25 Intellectual property developed
or produced under awards.

(a) Patents. Grants and cooperative
agreements with:

(1) Small business concerns shall
comply with 35 U.S.C. Chapter 18, as
implemented by 37 CFR part 401, which
applies to inventions made under
grants and cooperative agreements
with small business concerns for re-

search and development. 37 CFR 401.14
provides a standard clause that is re-
quired in such grants and cooperative
agreements in most cases, 37 CFR 401.3
specifies when the clause shall be in-
cluded, and 37 CFR 401.5 specifies how
the clause may be modified and tai-
lored.

(2) For-profit organizations other
than small business concerns shall
comply with 35 U.S.C. 210(c) and Execu-
tive Order 12591 (3 CFR, 1987 Comp., p.
220) (which codifies a Presidential
Memorandum on Government Patent
Policy, dated February 18, 1983).

(i) The Executive order states that,
as a matter of policy, grants and coop-
erative agreements should grant to all
for-profit organizations, regardless of
size, title to patents made in whole or
in part with Federal funds, in exchange
for royalty-free use by or on behalf of
the Government (i.e., it extends the ap-
plicability of 35 U.S.C. Chapter 18, to
the extent permitted by law, to for-
profit organizations other than small
business concerns).

(ii) 35 U.S.C. 210(c) states that 35
U.S.C. Chapter 18 is not intended to
limit agencies’ authority to agree to
the disposition of rights in inventions
in accordance with the Presidential
memorandum codified by the Execu-
tive order. It also states that such
grants and cooperative agreements
shall provide for Government license
rights required by 35 U.S.C. 202(c)(4)
and march-in rights required by 35
U.S.C. 203.

(b) Copyright, data and software rights.
Requirements concerning data and
software rights are as follows:

(1) The recipient may copyright any
work that is subject to copyright and
was developed under an award. DoD
Components reserve a royalty-free,
nonexclusive and irrevocable right to
reproduce, publish, or otherwise use
the work for Federal purposes, and to
authorize others to do so.

(2) Unless waived by the DoD Compo-
nent making the award, the Federal
Government has the right to:

(i) Obtain, reproduce, publish or oth-
erwise use for Federal Government pur-
poses the data first produced under an
award.
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(ii) Authorize others to receive, re-
produce, publish, or otherwise use such
data for Federal purposes.

PROCUREMENT STANDARDS

§ 34.30 Purpose of procurement stand-
ards.

Section 34.31 sets forth requirements
necessary to ensure:

(a) Compliance of recipients’ procure-
ments that use Federal funds with ap-
plicable Federal statutes and executive
orders.

(b) Proper stewardship of Federal
funds used in recipients’ procurements.

§ 34.31 Requirements.
The following requirements pertain

to recipients’ procurements funded in
whole or in part with Federal funds or
with recipients’ cost-share or match:

(a) Reasonable cost. Recipients pro-
curement procedures shall make maxi-
mum practicable use of competition, or
shall use other means that ensure rea-
sonable cost for procured goods and
services.

(b) Pre-award review of certain procure-
ments. Prior to awarding a procurement
contract under an award, a recipient
may be required to provide the grants
officer administering the award with
pre-award documents (e.g., requests for
proposals, invitations for bids, or inde-
pendent cost estimates) related to the
procurement. Recipients will only be
required to provide such documents for
the grants officer’s pre-award review in
exceptional cases where the grants offi-
cer judges that there is a compelling
need to do so. In such cases, the grants
officer must include a provision in the
award that states the requirement.

(c) Contract provisions. (1) Contracts
in excess of the simplified acquisition
threshold shall contain contractual
provisions or conditions that allow for
administrative, contractual, or legal
remedies in instances in which a con-
tractor violates or breaches the con-
tract terms, and provide for such reme-
dial actions as may be appropriate.

(2) All contracts in excess of the sim-
plified acquisition threshold shall con-
tain suitable provisions for termi-
nation for default by the recipient or
for termination due to circumstances
beyond the control of the contractor.

(3) All negotiated contracts in excess
of the simplified acquisition threshold
shall include a provision permitting ac-
cess of the Department of Defense, the
Comptroller General of the United
States, or any of their duly authorized
representatives, to any books, docu-
ments, papers, and records of the con-
tractor that are directly pertinent to a
specific program, for the purpose of
making audits, examinations, excerpts,
and transcriptions.

(4) All contracts, including those for
amounts less than the simplified acqui-
sition threshold, awarded by recipients
and their contractors shall contain the
procurement provisions of Appendix A
to this part, as applicable.

REPORTS AND RECORDS

§ 34.40 Purpose of reports and records.

Sections 34.41 and 34.42 prescribe re-
quirements for monitoring and report-
ing financial and program performance
and for records retention.

§ 34.41 Monitoring and reporting pro-
gram and financial performance.

Grants officers may use the provi-
sions of 32 CFR 32.51 and 32.52 for
awards to for-profit organizations, or
may include equivalent technical and
financial reporting requirements that
ensure reasonable oversight of the ex-
penditure of appropriated funds. As a
minimum, equivalent requirements
must include:

(a) Periodic reports (at least annu-
ally, and no more frequently than
quarterly) addressing both program
status and business status, as follows:

(1) The program portions of the re-
ports must address progress toward
achieving program performance goals,
including current issues, problems, or
developments.

(2) The business portions of the re-
ports shall provide summarized details
on the status of resources (federal
funds and non-federal cost sharing or
matching), including an accounting of
expenditures for the period covered by
the report. The report should compare
the resource status with any payment
and expenditure schedules or plans pro-
vided in the original award; explain
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